BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

Inre:

PSD Appeal Nos. 08-03, 08-04,
108-05 & 08-06

Desert Rock Energy Company, LLC

PSD Permit No. AZP 04-01

S N N N N g e’

MOTION FOR EXTENSION OF TIME TO RESPOND TO PETITIONS AND
SUPPLEMENTAL BRIEFS

Respondent, EPA Region 9, moves for a 30-day extension of time for the
submission of responses to the Petitions for Review and Supplemental Briefs in this
matter and the relevant portions of the administrative record. In support of this motion,
Region 9 states the following:

1. On October 6, 2008, fhe Board issued an Order Scheduling Response Date
which established November 3, 2008 as the deadline for Respondent EPA Region 9 and
Intervenor Desert Rock Energy Company to submit responses to the Petitions for Review
and Supplemental Briefg. The Board’s order also required that Region 9 submit the
relevant portions of the administrative record and the Certiﬁed Index of the entire
administrative record by November 3, 2008.

2. On August 21, 2008, the Board issued an Order granting two of the four
Petiﬁoners in this case a 30-day extension of time to file supplemental briefs in support of

vtheir Petitioné for Review, and also granting the permit applicant, Desert Rock Energy

Company, leave to participate as an Intervenor in support of EPA Region 9. August 21




Order at 2. The Board observed in its Order that the NGO Petitioners' had requested
additional time to file supplemental briefs because of “the number and complexity of
issues, the volume of the relevant material, and the .unavéﬂability of their expert
witnesses, among other things.” The Board’s order also noted that New Mexico
requested extra time to “adequately analyze and brief issues raised in New Mexico’s
Petition.” In granting the extension to Petitioners, the Board fopnd “significant the fact
that the pétitic;ners in the present case must digest and address in their appellate briefs the
relevant portions of the Region’s 220-page response to comments and additional
attachments amounting to hundreds of pages;” Id. at 3.
3. The Board’s August 21, 2008 Order also observed that Region 9 had
-acknowledged in its response to the Petitioners request for extension that this case
“involves a large number of issues, many of which are complex, raised by public
comments, and addressed at length in the response to comments.” Id. at 4. Although
Region 9 opposed a 45-day extension, it did not oppose a 30-day extension based on
these circumstances. As grounds for opposing a 45-day extension, Region 9 suggested
the possibility that Region 9 may also need to request additional time to respond to
Petitioners Supplemental Briefs in light of the volgme and corhplexity of issues. EPA
offices also represented that ;chey would not seek an extension of more than 30 days
unless the Board granted Petitioners a 45-day extension or Pditioners’ supplémental
briefs presented an issue of first impression requiring extensive deliberation and

coordination within the Agency.

! Dine Care, Environmental Defense Fund, Grand Canyon Trust, Natural Resources Defense Council, San
Juan Citizens Alliance, Sierra Club, and WildEarth Guardians.




4. In accordance >with the Board’s Order of August 21, 2008, vthe NGO
Petitioners and New Mexico submitted supplemental briefs on October 2, 2008. ‘'The
NGO Petitioners brief ‘is 295 pages long and raises at least 13 discrete issues for
consideration by the Board. The New Mexico Brief is 80 pages long and raises at least
seven discrete issues, although many of these issues are the same as issués raised by
NGO Petitioners. |

4."  On September 2, 2008, two additional Petitioners submitted Petitions for
Review. Petitioner Center for Biological Diversity addressed one primary issue (also
raised by two other Peti‘tioners)‘ in 31 pages of argument and Petitioner Leslie Glustrom
addressed an additional unique issue in 38 pages. Neither of these two Petitioners
requested the opportunity to file supplemental briefs.

5. In total, Petitioners have submitted nearly 450 pages of argument in
support of granting review in this case. The NGO Petitioners brief alone is longer than
the two Response to Comments documents prepared by Region 9 (the main 227-page
Response to Cornments document described in the Board’s order and a 24-page
Supplemental Response to Comménts document). |

6. Furthermore, on October 2, 2008, the National Parks Cénservation
Association ﬁled a motion for leave to file a 17-page amicus brief. EPA Region 9 does
not oppose this.request, but only because the amicus bri(?f seeks review on an issue
addressed by a timely Pétitioner and because the amicus brief was submitted by the
deadline for the supplemental briefs established in the Board’s order of August 21, 2008.

7. Given the volume of argument submitted by the four Petitioners (and one

possible amicus) and the complexity of the issues raised, Region 9 requests an additional




30 days to adequately review and analyze the arguments of Petitioners and prepére a
response thereto. Several parties have acknowledged the complexity of this case and the
‘Board has granted a previous 30-day extension to two Petitioners on this basis.

8. Asa courtesy and to ensure an orderly presentation of argument, Region 9
also requests that the Board permit all parties responding to the Petitions and
Supplemental Briefs, including Intervenor Desert Rock Energy Company and any other
party that may seek leave to participate in this matter, until December 3, 2008 to file their
responses.

9. Region 9 does not seek an extension of time to file the Certified Index of
the Administrative Record and will file this document by November 3, 2008 in
accordance with the Board’s order of October 6, 2008. However, Region 9 requests'that
a 30-day extension include an extension of time to submit the relevant portions of the
administrative record supporting the responses on the grounds that such documents may
not be completely identified until the responses are complete.

10. | Counsel for Region 9 have conferred with Petitioner Leslie Glustrom and
counsel for the NGO Petitioners, New Mexico, and Intervenor Desert Rock Energy
Company. None of these parties opposes this motion for an extension of time to file
responses tothe Petitions and Supplemental Briefs. NGO Petitioners have also indicated
that they do not oppose provided that Intervenor Desert Rock' Energy Cotnpany and any
other parties granted leave to submit responses are also required to submit responses on
the same date as Region 9 as requested in this motion. Counsel for Region 9 was unable

to reach counsel for Center for Biological Diversity to obtain this Petitioner’s position.




WHEREFORE, Region 9 requests that the Board grant a 30-day extension of time
(until December 3, 2008) for submitting responses to the Petitions for Review and
Supplemental Briefs in this matter and that such extension apply to the responses of
Region 9 and any other parties that have intérvengd (or seek to intervene) in defense of
Region 9’s permitting decision. Furthermore, Région 9 requests that this extension also
include the same amount of additional time to submit the relevant portions of the
administrative record supporting the responses.

Date: October 9, 2008 Respectfully submitted,

Pz [517) m/t%

Brian L. Doster

Elliott Zenick

Air and Radiation Law Office

Office of General Counsel
Environmental Protection Agency
1200 Pennsylvania Ave. N.W.
Washington, DC 20460

Telephone:  (202) 564-7606
Facsimile:  (202) 564-5603

Email: Doster. Brian@epa.gov

Ann Lyons :

Office of Regional Counsel

EPA Region 9

75 Hawthorne St.

San Francisco, CA 94105
Telephone: = (415) 972-3883
Facsimile: (415) 947-3570
Email: Lyons. Ann@epa.gov




CERTIFICATE OF SERVICE

I hereby certify that copies of the attached Motion for Extension of Time to

Respond to Petitions and Supplemental Briefs were served on the following persons by

U.S. Mail and electronic mail:

Seth T. Cohen

Assistant Attorney General
P.O. Drawer 1508

Sante Fe, NM 87504-1508
E-mail: scohen@nmag.gov

Leslie Barnhart
Eric Ames
Special Assistant Attorneys General

New Mexico Environment Department .

P.O. Box 26110
Santa Fe, NM 87502-6110
E-mail: leslie.bernhart@state.nm.us

Nicholas F. Persampieri

Earthjustice

1400 Glenarm Place, #300

Denver, CO 80202

E-mail: npersampieri@earthjustice.org

John Barth

P.O. Box 409

Hygiene, CO 80533
E-mail: barthlaw@aol.com

Patrice Simms

. Natural Resources Defense Council

1200 New York Ave. NW, Suite 400
Washington, DC 20005
E-mail: psimms@nrdc.org

Kevin Lynch

Environmental Defense Fund
2334 N. Broadway

Boulder, CO 80304

E-mail: klynch@edf.org

October 9, 2008

Ann Brewster Weeks
Clean Air Task Force

18 Tremont St., Suite 530
Boston, MA 02108

E-mail: aweeks@catf.us

- Jeffrey R. Holmstead

Richard Alonso

Bracewell & Giuliani LLP

2000 K St. NW

Washington, DC 20006

E-mail: jeff.holmstead@bgllp.com
richard.alonso@bgllp.com

Amy R. Atwood

Center for Biological Diversity

P.O. Box 11374

Portland, Oregon 97211-0374

Email: atwood@biologicaldiversity.org

Leslie Glustrom

4492 Burr Place

Boulder, CO 80303

Email: 1glustrom@gmail. com

Mark Wenzler

National Parks Conservation Assoc1at10n
1300 19th Street NW. Suite 300
Washington, DC 20036

Email: mwenzler@npca.org

Jrov——

Brian L. Doster




